
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



RECENT DECISIONS 763 

Snyder v. Malone (190S) 124 Wis. 114, 102 N. W. 354; nor to prejudice the 
rights of other lien creditors. First Nat. Bk. v. Gibson (1900) 60 Neb. 767, 84 
N. W. 259; Fowler v. Wood (1888) 31 S. C. 398, 10 S. E. 93; but cf. Howk v. 
Kimball (1830) 2 Blackf. 309. However, where the judgment was assigned pur- 
suant to an agreement whereby the assignee lent his credit to the debtor to 
enable him to pay the judgment, it is enforceable in favor of the assignee. Har- 
beck v. Vanderbilt (1859) 20 N. Y. 395; Patterson v. Clark (1894) 96 Ga. 494, 23 
S. E. 496. It is generally assumed that this would be so if the assignee had sup- 
plied the money under a similar agreement. See Henry & Coatsworth Co. v. 
Halter (1899) 58 Neb. 685, 696; Patterson v. Clark, supra, 496. Effect has been 
given in a common law court to an agreement between the parties that the judg- 
ment be kept alive after payment as security for later advances, where the rights 
of lien creditors were not involved. Pierce v. Black (1884) 105 Pa. St. 342. And 
where the judgment creditor, for a consideration from the judgment debtor, 
assigned the judgment to another creditor as security for his existing debt, the 
purchaser at the foreclosure of a junior judgment lien on land of the same 
debtor was refused an injunction against execution by the assignee. Howk v. 
Kimball, supra. In the instant case, as well as in Howk v. Kimball, supra it 
should be noted that the decisions can only be sustained on the assumption that 
the assignment was valid at law, since no new consideration was paid by the 
assignee. It is questionable whether a common law court would so regard the 
intention of the parties as to avoid the usual effect of payment. 

Judgments— Res Judicata— Demurrer to Formal and Substantial Defects 
in Complaint. — In an action to quiet the title to realty, the defendants pleaded 
res judicata. The defendants had demurred to the complaint in the former suit 
upon several grounds, viz., the court's lack of jurisdiction of parties and subject 
matter, defects in parties plaintiff and defendant, misjoinder of causes of action, 
and failure to state a cause of action. Judgment on demurrer was rendered for 
the defendants, though it did not appear upon what ground the court had 
based its decision. Held, for the plaintiff. The appellate court felt bound 
to regard the former decision as a technical one, inconclusive on the merits, and 
consequently not available as res judicata. Hutchings v. Zumbrunn (Okla. 1922) 
208 Pac. 224. 

A judgment on demurrer involving the merits of the controversy will bar 
a subsequent proceeding upon the same facts. Foss v. People's Gaslight & Coke 
Co. (1920) 293 111. 94, 127 N. E. 347. But where the former judgment on de- 
murrer rested upon a formal defect, as in pleading, the adjudication is not avail- 
able as a bar. Cohen & Sons v. Lurie Woolen Co. (1921) 232 N. Y. 112, 133 
N. E. 370. If the original judgment was rendered on demurrer because the 
complaint was defective in omitting certain material facts whose inclusion would 
have established liability, by the weight of authority the plaintiff can supply the 
necessary allegations and enforce the same right anew. Barrentine v. Henry 
Wrape Co. (1914) 113 Ark. 196, 167 S. W. 1115; Laenger v. Laenger (1916) 138 
La. 53, 70 So. 501; contra, Hoffman v. Swnmerford (Ga. 1922) 111 S. E. 68. 
Where several grounds for demurrer had been urged, some formal and some 
substantial, and the decision left it uncertain upon which one the judgment was 
based, it will be presumed in most jurisdictions that the court sustained the 
demurrer for formal defects without investigating the merits. Kleinschmidt v. 
Binzel (1894) 14 Mont. 31, 35 Pac. 460; see Bissell v. Township of Spring Valley 
(1887) 124 U. S. 225, 232, 8 Sup. Ct. 499; contra, People v. Stephens (N. Y. 
1876) 51 How. Pr. 235. This rule is reasonable and consonant with the modern 
tendency to eliminate technical victories. Any contrary holding would be postu- 
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lated on the supposition that the original court, though aware of the improper 
and informal preparation of the pleadings, decided nevertheless to pass on the 
merits. The rule of Klemschmidt v. Binsel, stipra, is, therefore, more likely 
to represent the position of the original court. In any event it is competent for 
the defendant, where the record leaves the matter in doubt, to show by extrinsic 
evidence, if there be any, the precise point determined in the former controversy. 
Russell v. Place (1876) 94 U. S. 606. 

Negligence — Liability in Absence of Contractual Duty— Articles not Dan- 
gerous. — A child playing with "sparklers" set fire to her dress and was injured. 
On the package was printed "Do not touch glowing wire," "Sparks are harmless," 
"Harmless amusement for children." Held, though sparklers are not inherently 
dangerous, the defendant manufacturer is liable for negligence in not giving neces- 
sary warning with articles intended for the use of children. Henry v. Crocks 
(N. Y. 1922) 195 N. Y. Supp. 642. 

There is an increasing tendency to impose a duty upon a manufacturer even in 
the absence of a contractual relation. See (1913) 13 Columbia Law Rev. 264; 
(1916) 16 Columbia Law Rev. 428. The first exception to the rule of non-liability 
was made in the case of articles inherently dangerous. See (1922) 22 Columbia 
Law Rev. 680. Further extension included articles becoming dangerous through de- 
fects. Ibid. The tendency is most marked in the New York courts. In the lead- 
ing case of McPherson v. Biiick Motor Co. (1916) 217 N. Y. 382, 111 N. E. 1050 
(broken automobile wheel), the Court said "We have put aside the notion that the 
duty to safeguard life and limb . . . grows out of contract and nothing else. 
We have put the source of the obligation where it ought to be . . .in the law." 
In Glanzer v. Shepard (1922) 233 N. Y. 236, 135 N. E. 275, the Court departed entirely 
from the idea of recovery because of danger, and allowed recovery by a third party 
purchaser for overpayment due to negligent weighing of beans by a weigher under 
contract with the seller. The Court said: "We state defendant's obligation in 
terms not of contract merely, but of duty . . . constantly the bounds of duty 
are enlarged by knowledge of a prospective use." Apparently following the same 
line of thought, the Court in the instant case said: "We think that a duty rested 
upon the manufacturer of such an article intended for the use of children to give a 
reasonable warning." The case indicates a disposition to impose an unqualified duty 
on which negligence can be predicated. The New York courts especially are al- 
lowing the tail to wag the dog, the exception to control the rule. 

Negligence— Res Ipsa Loquitur— Carriers. — The plaintiff, a passenger on the left 
hand running board of the defendant's street car, was injured by a truck travelling 
in the opposite direction, which suddenly swerved to pass a machine in front of 
it, and struck the car. Held, one judge dissenting, the maxim res ipsa loquitur 
applies and establishes a prima facie case for the plaintiff. Plumb v. Richmond 
Light &■ R. Co. (1922) 233 N. Y. 285, 135 N. E. 504. 

The maxim res ipsa loquitur has been applied extensively to carriers. Breen 
v. N. Y. C. & H. R. R. (1888) 109 N. Y. 297, 16 N. E. 60. The reasons usually 
given for its application have been the probability of lack of due care, ludson v. 
Giant Powder Co. (1895) 107 Cal. 549, 40 Pac. 1020, and the fact that the chief 
evidence of the true cause is practically accessible to the carrier but inaccessible to 
the injured party. See 4 Wigmore, Evidence (1905) §2509. In general the rule 
has been applied to cases where the injury has been caused by apparatus wholly 
under the control of the carrier. Miller v. Ocean Steamship Co. of Savannah 
(1890) 118 N. Y. 199, 23 N. E. 462; Peoria, Pekin & Jacksonville R. R. v. Reynolds 
(1878) 88 111. 418 (derailment) ; Meier v. Penn R. R. (1870) 64 Pa. St 225 (break- 
ing of axle) ; Toledo, Wabash & Wesson R. R. v. Beggs (1877) 85 111. 80 (break- 



